
The following is a summary of the material laws and regulations or requirements that

affect our business activities in China or the rights of our shareholders to receive dividends and

other distributions from us.

Our internet data center businesses are classified as value-added telecommunication

businesses by the PRC government. Current PRC laws, rules and regulations restrict foreign

ownership in value-added telecommunication services. As a result, we operate our internet data

center businesses through our consolidated VIEs, each of which is ultimately owned by PRC

citizens and certain of which hold the licenses associated with these businesses. As the

development of the internet and telecommunications industry in China is still evolving, new

laws and regulations may be adopted from time to time that will require us to obtain additional

licenses and permits in addition to those that we currently have, and to address new issues that

arise from time to time. As a result, substantial uncertainties exist regarding the interpretation

and implementation of current and future Chinese laws and regulations applicable to the data

center services industry. See “Risk Factors — Risks Related to Doing Business in the People’s

Republic of China.”

Regulations Relating to Foreign Investment and Wholly Foreign Owned Enterprise

The establishment, operation and management of corporate entities in the PRC are

governed by the PRC Company Law, which was promulgated by the SCNPC on December 29,

1993, became effective on July 1, 1994 and was subsequently amended on December 25, 1999,

August 28, 2004, October 27, 2005, December 28, 2013 and October 26, 2018. The PRC

Company Law generally governs two types of companies, namely limited liability companies

and joint stock limited companies, each a limited liability company or a joint stock limited

company being an enterprise legal person and liable for its debts with all its assets. The PRC

Company Law shall also apply to foreign-invested companies in the form of limited liability

companies or joint stock limited companies, except otherwise set out in any other regulations.

On March 15, 2019, the National People’s Congress adopted the 2019 PRC Foreign

Investment Law, which became effective on January 1, 2020 and replaced three existing laws

regulating foreign investment in China, namely, the Wholly Foreign-Invested Enterprise Law

of the PRC, the Sino-Foreign Cooperative Joint Venture Enterprise Law of the PRC and the

Sino-Foreign Equity Joint Venture Enterprise Law of the PRC, together with their

implementation rules and ancillary regulations. On December 26, 2019, the State Council

issued the Regulations on Implementing the 2019 PRC Foreign Investment Law, which became

effective on January 1, 2020, and replaced the Regulations on Implementing the Sino-Foreign

Equity Joint Venture Enterprise Law of the PRC, Provisional Regulations on the Duration of

Sino-Foreign Equity Joint Venture Enterprise Law, the Regulations on Implementing the

Wholly Foreign-Invested Enterprise Law of the PRC, and the Regulations on Implementing the

Sino-Foreign Cooperative Joint Venture Enterprise Law of the PRC. The 2019 PRC Foreign

Investment Law embodies an expected PRC regulatory trend to rationalize its foreign

investment regulatory regime in line with prevailing international practice and the legislative

efforts to unify the corporate legal requirements for both foreign and domestic investments.
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Pursuant to the 2019 PRC Foreign Investment Law, foreign investment means the

investment activities within the PRC directly or indirectly conducted by foreign natural

persons, enterprises, and other organizations (the “foreign investor”), including the following

circumstances: a foreign investor acquires any shares, equities, portion of property, or other

similar interest in an enterprise within the PRC. The PRC applies the administrative system of

pre-establishment national treatment plus negative list to foreign investment. Where a foreign

investor invests in a field prohibited from investment by the Negative List (2020) (as defined

below), the competent department shall order cessation of investment activity, disposition of

shares and assets or adoption of other necessary measures during a specified period, and

restoration to the state before investment; and its illegal income, if any, shall be confiscated.

Where the investment activity of a foreign investor violates any special administrative measure

for restrictive access as set out in the Negative List (2020), the competent department shall

order the investor to take corrective action during a specified period and adopt necessary

measures to meet the requirements of the special administrative measure. Where the investment

activity of a foreign investor violates the Negative List (2020), it shall be otherwise subject to

corresponding legal liabilities under the applicable law.

According to Measures for Reporting of Information on Foreign Investment, promulgated

by the MOFCOM and the SAMR on December 30, 2019 and became effective on January 1,

2020, foreign investors or foreign-invested enterprises shall submit their investment

information to the competent commerce authorities through the enterprise registration system

and the National Enterprise Credit Information Publicity System. Market regulators shall post

the aforesaid investment information submitted by foreign investors and foreign-invested

enterprises to competent commerce authorities in a timely manner. When submitting the initial

report, a foreign investor shall submit the information including but not limited to basic

enterprise information, the information on the investor and the actual controller thereof, and

investment transaction information. Where any information in the initial report changes, a

foreign-invested enterprise shall submit the report of changes through the enterprise

registration system. Where a foreign investor or a foreign-invested enterprise fails to submit

the investment information as required, and fails to resubmit or correct such information after

being notified by the competent commerce authority, the competent commerce authority shall

order it to make corrections within 20 business days; in case that it fails to make corrections

within the specified period, the competent commerce authority shall impose a fine of not less

than RMB100,000 but not more than RMB300,000, or a fine of RMB300,000 to RMB500,000

if other severe violations exist simultaneously.

Regulation on Foreign Investment Restrictions

Investment activities in the PRC by foreign investors are principally governed by the

Industry Catalog Relating to Foreign Investment, or the Catalog, which was promulgated and

is amended from time to time by the MOFCOM and the NDRC. The Catalog divides industries

into three categories: encouraged, restricted and prohibited. Industries not listed in the Catalog
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are generally deemed as constituting a fourth “permitted” category and open to foreign

investment unless specifically restricted by other PRC regulations. Industries such as

value-added telecommunication services, including internet data center services, are restricted

to foreign investment.

On June 23, 2020, the MOFCOM and the NDRC promulgated the Special Management

Measures (Negative List) for the Access of Foreign Investment, or the Negative List (2020),

which became effective on July 23, 2020. The Negative List (2020) expands the scope of

industries in which foreign investment is permitted by reducing the number of industries that

fall within the Negative List (2020). Foreign investment in VATS (other than e-commerce,

domestic multi-party communications, store-and-forward and call center), including internet

data center services, still falls within the Negative List (2020).

According to the Administrative Regulations on Foreign-Invested Telecommunications

Enterprises issued by the State Council on December 11, 2001 and amended on September 10,

2008 and February 6, 2016 respectively, foreign-invested value-added telecommunications

enterprises must be in the form of a Sino-foreign equity joint venture. The regulations restrict

the ultimate capital contribution percentage held by foreign investor(s) in a foreign-invested

value-added telecommunications enterprise to 50% or less and require the primary foreign

investor in a foreign invested value-added telecommunications enterprise to have a good track

record and operational experience in the VATS industry.

According to the Mainland and Hong Kong Closer Economic Partnership Arrangement

entered into by the MOFCOM and the Financial Department of Hong Kong Special

Administrative Region on June 29, 2003 and the Mainland and Macau Closer Economic

Partnership Arrangement entered into by the MOFCOM and the Department of Economy and

Finance of Macau Special Administrative Region on October 17, 2003 together with their

supplemental agreements, services providers from Hong Kong and Macau are permitted to set

up foreign-invested enterprises in the form of a Sino-foreign equity joint venture in mainland

to provide five types of specific VATS, including internet data center services, and the ultimate

capital contribution percentage held by the services provider from Hong Kong and Macau is

restricted to 50% or less.

On July 13, 2006, the MIIT issued the Circular of the Ministry of Information Industry

on Strengthening the Administration of Foreign Investment in Value-added

Telecommunications Business, or the MIIT Circular, according to which, a foreign investor in

the telecommunications service industry in China must establish a foreign invested enterprise

and apply for a telecommunications businesses operation license. The MIIT Circular further

requires that: (i) PRC domestic telecommunications business enterprises must not, through any

form, lease, transfer or sell a telecommunications businesses operation license to a foreign

investor, or provide resources, offices and working places, facilities or other assistance to

support the illegal telecommunications services operations of a foreign investor; (ii) value-

added telecommunications business enterprises or their shareholders must directly own the

domain names and trademarks used by such enterprises in their daily operations; (iii) each

value-added telecommunications business enterprise must have the necessary facilities for its
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approved business operations and to maintain such facilities in the regions covered by its

license; and (iv) all VATS providers are required to maintain network and internet security in

accordance with the standards set forth in relevant PRC regulations. If a license holder fails to

comply with the requirements in the MIIT Circular and cure such non-compliance, the MIIT

or its local counterparts have the discretion to take measures against such license holder,

including revoking its value-added telecommunications business operation license.

Regulations Related to Value-Added Telecommunications Business

Among all of the applicable laws and regulations, the Telecom Regulations, promulgated

by the State Council on September 25, 2000 and amended on July 29, 2014 and February 6,

2016 respectively, is the primary governing law, and sets out the general framework for the

provision of telecommunications services by domestic PRC companies. Under the Telecom

Regulations, telecommunications service providers are required to procure operating licenses

prior to their commencement of operations. The Telecom Regulations distinguishes basic

telecommunications services from VATS.

The Telecom Catalogue, was issued as an attachment to the Telecom Regulations to

categorize telecommunications services as either basic or value-added. The Telecom Catalogue

amended on December 28, 2015 (which became effective on March 1, 2016 and was further

amended on June 6, 2019), or the 2015 Telecom Catalogue, categorizes internet data centers,

online data and transaction processing, on-demand voice and image communications, domestic

internet virtual private networks, message storage and forwarding (including voice mailbox,

e-mail and online fax services), call centers, internet access and online information and data

search, among others, as VATS. The “internet data center” business is defined under the 2015

Telecom Catalogue as a business that (i) uses relevant infrastructure facilities in order to render

outsourcing services for housing, maintenance, system configuration and management services

for clients’ internet or other network related equipment such as servers, (ii) provides the leasing

of equipment, such as database systems or servers, and the storage space housing the

equipment and (iii) provides lease agency services of connectivity lines and bandwidth of

infrastructure facilities and other application services. Also, internet resources collaboration

services business is incorporated into the definition of internet data center business under the

2015 Telecom Catalogue, and defined as “the data storage, internet application development

environment, internet application deployment and running management and other services

provided for users through internet or other networks in the manners of access at any time and

on demand, expansion at any time and coordination and sharing, by using the equipment and

resources built on database centers.” Under the 2015 Telecom Catalogue, “fixed network

domestic data transmission services” is categorized as a basic telecommunications business and

defined as “a domestic end-to-end data transfer business by wired mode under fixed-net, except

for the internet data transfer business,” and the “domestic internet virtual private networks

service” is categorized as a value-added telecommunications business and defined as “a

customization business of internet closed user group network for domestic users by self-owned

or leased internet network resources of the operators and adopting TCP/IP agreement.”
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On March 1, 2009, the MIIT promulgated the Administrative Measures for

Telecommunications Business Operating License, or the original Telecom License Measures,

which became effective on April 10, 2009. The original Telecom License Measures set forth the

types of licenses required to provide telecommunications services in China and the procedures

and requirements for obtaining such licenses. With respect to licenses for value-added

telecommunications businesses, the original Telecom License Measures distinguish between

licenses for business conducted in a single province, which are issued by the provincial-level

counterparts of the MIIT and licenses for cross-regional businesses, which are issued by the

MIIT. The licenses for foreign invested telecommunications business operators need to be

applied with MIIT. An approved telecommunications services operator must conduct its

business in accordance with the specifications stated on its telecommunications business

operating license. Pursuant to the original Telecom License Measures, cross-regional VATS

licenses shall be approved and issued by the MIIT with five-year terms. On July 3, 2017, the

MIIT issued the Telecom License Measures, which became effective on September 1, 2017 and

replaced the original Telecom License Measures. The changes mainly include among others, (i)

the establishment of a telecommunications business integrated management online platform;

(ii) provisions allowing the holder of a telecommunications business license (including the IDC

license) to authorize a company, of which such license holder holds at least 51% of the equity

interests indirectly, to engage in the relevant telecommunications business; and (iii) the

cancellation of the requirement of an annual inspection of telecommunications business

licenses, instead requiring license holders to complete an annual report.

On November 30, 2012, the MIIT issued the Circular of the Ministry of Industry and

Information Technology of the People’s Republic of China on Further Standardizing the Market

Access-related Work for Businesses Concerning Internet Data Centers and Internet Service

Providers which clarifies the application requirements and verification procedures for the

licensing of IDC and internet service provider, or ISP, businesses and states that entities

intending to engage in the IDC or ISP business could apply for a license since December 1,

2012.

On May 6, 2013, the Q&A was published on the website of China Academy of

Information and Communications Technology. The Q&A, although not an official law or

regulation, is deemed by the market as a guideline in practice which reflected the attitude of

MIIT as to the application for VATS licenses, especially as to IDC services.

On January 17, 2017, the MIIT issued the Circular of the Ministry of Industry and

Information Technology on Clearing up and Regulating the Internet Access Service Market, or

the 2017 MIIT Circular, according to which the MIIT determined to clear up and regulate the

internet access service market nationwide from the issuance date of the 2017 MIIT Circular

until March 31, 2018. The 2017 MIIT Circular provides, among others, that (i) an enterprise

that holds the corresponding telecom business license, including the relevant VATS license,

shall not provide, in the name of technical cooperation or other similar ways, qualifications or

resources to any unlicensed enterprises for their illegal operation of the telecom business, (ii)

if an enterprise with its IDC license obtained prior to the implementation of 2015 Telecom

Catalogue issued on March 1, 2016, has actually carried out internet resources collaboration
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services, it shall make a written commitment to its original license issuing authority before

March 31, 2017 to meet the relevant requirements for business licensing and obtain the

corresponding telecom business license by the end of 2017, failure of which will result in such

enterprise not being able to continue operating the business of internet resources collaboration

services as it currently does as of January 1, 2018, and (iii) without the approval of the MIIT,

enterprises are not allowed to carry out cross-border business operations by setting up on its

own or leasing private network circuits (including virtual private networks, or VPNs) or other

information channels.

Regulations Related to Information Technology Outsourcing Services Provided to Banking

Financial Institutions

On June 4, 2010, the CBIRC issued the Guidelines on the Management of Outsourcing

Risks of Banking Financial Institutions, or the Guidelines, which requires that the banking

financial institutions should manage risks in relation to outsourcing services, and thus,

outsourcing services providers should meet the relevant standards and requirements with

respect to their technical strength, service capacity, emergency response capacity, familiarity

to the banking industry and etc., to pass the due diligence investigations conducted by the

banking financial institutions pursuant to the Guidelines, and should also make commitments

as to fulfilling reporting, cooperating, or other obligations as may be required by the banking

financial institutions under the Guidelines.

On February 16, 2013, the CBIRC issued the Circular of the China Banking Regulatory

Commission on Printing and Distributing the Guidelines for the Regulation of Information

Technology Outsourcing Risks of Banking Financial Institutions, or Circular 5. According to

Circular 5, the CBIRC is responsible for supervising banking financial institutions in their

access management of information technology outsourcing service providers, organizing

relevant banking financial institutions to establish service management records for such service

providers, and conducting risk assessment and rating of them. For the outsourcing services

providers, including those that are engaged in providing outsourcing services of system

operation and maintenance, such as outsourcing of operation and maintenance of data centers,

disaster recovery centers, machine room ancillary facilities, and etc., a banking financial

institution shall submit a report to the CBIRC or the local CBIRC office 20 business days

before entering into an outsourcing contract, and the CBIRC or the local CBIRC office may

take measures, such as risk alert, interview or regulatory inquiry, for outsourcing risks of the

banking financial institution. Outsourcing service providers may not subcontract material

services to others. In certain circumstances, including, among others, where the outsourcing

service provider (i) commits a serious violation of applicable PRC laws, regulations or

regulatory policies, (ii) steals or divulges sensitive information of banking financial

institutions, the circumstance of which is severe, (iii) engages in repeated occurrences of

service interruption of important information systems or data destruction, loss or divulgence

due to such service provider’s negligence in management, (iv) provides low quality services

which causes losses to multiple banking financial institutions, and fails to make rectification

after being warned repeatedly, or (v) there is an occurrence of other severe information

technology risk incident as determined by the CBIRC, the CBIRC may prohibit the banking
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financial institutions from engaging the services of such outsourcing service provider for a

period of at least two years, and such prohibition period may be extended if such outsourcing

service provider has not made rectification within two years.

In addition, the CBIRC promulgated the Notice of the General Office of China Banking

Regulatory Commission on Strengthening the Management of Risks Involved in the Offsite and

Centralized Information Technology Outsourcing of Banking Financial Institutions on July 1,

2014, and the Circular of the General Office of the China Banking Regulatory Commission on

Performing Supervision over and Evaluation on Offsite and Centralized Information

Technology Outsourcing of Banking Financial Institutions on December 2, 2014. Pursuant to

these regulations, in order to further administrate and supervise the offsite and centralized

information technology outsourcing provided by the outsourcing services providers to the

banking financial institutions, the CBIRC requires the contracts between the outsourcing

services providers and the banking financial institutions specify, among other things, that

outsourcing services providers should comply with the laws and regulations and other

regulatory requirements for banking and accept the supervision and review as conducted by the

CBIRC. Outsourcing service providers which are non-banking institutions can voluntarily

apply to CBIRC to incorporate their services into the supervision and evaluation scope of

CBIRC and such service providers, if they pass the inspection of CBIRC, may have priority in

being selected to provide outsourcing services to banking financial institutions. However,

failure to comply with these regulatory requirements and other incidents, including, among

others, (i) violation of applicable PRC laws, regulations or regulatory policies, (ii) stealing or

divulgence of sensitive information of banking financial institutions, (iii) repeated occurrences

of service interruption of important information systems or data destruction, loss or divulgence

due to the service provider’s negligence in management, (iv) low quality services which cause

losses to multiple banking financial institutions, or breaches of undertakings or obligations

pertinent to such application to CBIRC, and failure to make rectification after repeated

warning, or (v) complaints from three or more banking financial institutions about negligence

in management or low service quality, would cause such outsourcing services providers to be

disqualified for incorporating their services into the supervision and evaluation scope of

CBIRC, and CBIRC will not accept their applications for incorporating their outsourcing

services into its supervision and evaluation scope within five years. Banking financial

institutions are required to gradually terminate their cooperation with any such disqualified

service providers.

Regulations Related to Land Use Rights and Construction

On June 11, 2003, the Ministry of Land and Resources, or the MLR, promulgated the

Regulation on Grant of State-owned Land Use Rights by Agreement, which became effective

on August 1, 2003. According to such regulation, the land use rights (excluding land use rights

of properties to be used for business purposes, such as commercial, tourism, entertainment and

commodity residential properties, which land use rights must be granted by way of tender,

auction or listing-for-sale according to relevant laws and regulations) may be granted by way

of agreement. The local land bureau and the intended user will negotiate the land fees which

shall not be lower than the minimum price approved by the relevant government and enter into
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the grant contract. Upon signing of the contract for the grant of land use rights, the grantee is

required to pay the land fees pursuant to the terms of the contract and the contract is then

submitted to the relevant local land bureau for the issue of the land use right certificate.

If two or more entities are interested in the land use rights proposed to be granted, such

land use rights shall be granted by way of tender, auction or listing-for-sale. Furthermore,

according to the Provisions on the Grant of State-owned Construction Land Use Right by Way

of Tender, Auction and Listing-for-Sale, which became effective on November 1, 2007, land use

rights for properties for commercial use, tourism, entertainment and commodity residential

purposes can only be granted through tender, auction and listing-for-sale.

According to the Interim Regulations of the People’s Republic of China Concerning the

Assignment and Transfer of the Right to the Use of the State-Owned Land in the Urban Areas,

which became effective on May 19, 1990, after land use rights relating to a particular area of

land have been granted by the State, unless any restriction is imposed, the party to whom such

land use rights are granted may transfer (for a term not exceeding the term which has been

granted by the State), lease or mortgage such land use rights on the conditions provided by laws

and regulations. Upon a transfer of land use rights, all rights and obligations contained in the

contract pursuant to which the land use rights were originally granted by the State are assigned

from the transferor to the transferee. Upon expiration of the term of grant, the grantee may

apply for renewal of the term. Upon approval by the relevant local land bureau, a new contract

shall be entered into to renew the grant, and a grant fee shall be paid.

According to the Land Registration Regulations promulgated by the State Land

Administration Bureau, the predecessor of the MLR, on December 28, 1995 and implemented

on February 1, 1996, all land use rights which are duly registered are protected by the law, and

the land registration is achieved by the issue of a land use right certificate by the relevant

authority to the land user.

Under the Administration Law of Urban Real Property of the People’s Republic of China,

which was promulgated by the SCNPC on July 5, 1994, amended on August 30, 2007, August

27, 2009 and August 26, 2019, and the amendment became effective on January 1, 2020, the

land must be developed in line with the purposes of the land and the deadline for

commencement of construction as stipulated in the grant contract. Where construction does not

commence within one year of commencement of construction as stipulated in the grant

contract, an idle land fee may be charged at a rate of not more than 20% of the fee for the grant

of land use rights. Where construction does not commence within two years, land use rights

may be forfeited without compensation, except where the commencement of construction is

delayed due to force majeure, an act of the government or relevant government departments,

or preliminary work necessary for the commencement of construction.
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Regulations Related to Fire Control

Pursuant to the Fire Safety Law, which was promulgated by the SCNPC on April 29, 1998,

amended on October 28, 2008 and April 23, 2019, and the Interim Provisions on Administration

of Fire Control Design Review and Acceptance of Construction Project promulgated by the

Ministry of Housing and Urban-Rural Development on April 1, 2020, which became effective

on June 1, 2020, the construction entity of a largescale crowded venue (including the

construction of a manufacturing plant whose size is over 2,500 square meters) and other special

construction projects must apply for fire prevention design review with fire control authorities,

and complete fire assessment inspection and acceptance procedures after the construction

project is completed. The construction entity of other construction projects must complete the

fire safety completion inspection and acceptance procedures within five business days after

passing the construction completion inspection and acceptance. If the construction entity fails

to pass the fire safety inspection before such venue is put into use or fails to conform to the

fire safety requirements after such inspection but still put it into use, it will be subject to (i)

orders to suspend the construction of projects, use of such projects, or operation of relevant

business, and (ii) a fine between RMB30,000 and RMB300,000.

Regulations Related to Filing and Energy Conservation of Fixed-Asset Investment

On November 30, 2016, the State Council promulgated the Administrative Regulations on

the Approval and Filing of Enterprises’ Investment Projects, which became effective from

February 1, 2017. On March 8, 2017, the NDRC promulgated the Measures for the

Administration of the Approval and Filing of Enterprises’ Investment Projects, which became

effective on April 8, 2017. Under such regulations, except those concerning national security

or involving the allocation of major productive forces nationwide, strategic resource

development or vital public interests, among others, investment projects shall be subject to

filing administration. The projects subject to filing administration shall undergo the filing

formalities under the territorial principle, except as otherwise provided by the State Council.

After a project has completed the filing formalities, if the legal person of the project changes,

there is any material change in the construction site, scale or content of the project, or the

construction of the project is given up, the construction entity shall inform the project filing

authority in a timely manner through the online platform, and modify the relevant information.

Provinces in China have formulated the administrative measures for the project filing

administration measures within their respective administrative regions, and specified the filing

authorities and their power.

Under the Measures for the Energy Conservation Examination of Fixed-Asset Investment

Projects, which was promulgated by the NDRC on November 27, 2016, and became effective

on January 1, 2017, for an enterprise investment project, the construction entity shall, before

commencing construction, obtain the energy conservation examination opinion issued by the

energy conservation examination authority. The construction entity shall not commence the

construction of a project which fails to undergo energy conservation examination in accordance

with the provisions of these Measures or fails to pass energy conservation examination, and if

the project has been completed, it shall not be put into production and use. In the case of any
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major change in the construction content and energy efficiency level of a fixed-asset

investment project passing energy conservation examination, the construction entity shall file

an amendment application with the energy conservation examination authority. Shanghai,

Beijing, Shenzhen, Guangdong, Chengdu, Hebei, Jiangsu, Inner Mongolia and other provinces

and cities have formulated detailed regulations on the examination of energy conservation of

fixed-asset investment within their jurisdictions, and reinforced interim and post-filing

supervision.

New regulations, policies and rules have been issued with respect to the construction or

development of new data centers, and rebuilding or expansion of existing data centers. For

example, on January 21, 2019, the MIIT, the National Government Office Administration and

National Energy Administration jointly published the Guidance on Promotion of Green Data

Center Construction, pursuant to which authorities encourage data centers to adhere to certain

average levels of energy conservation and aim to reach several goals including, among others,

reaching the PUE of newly constructed large and extra-large data centers at or below 1.4 as of

the year 2022. On September 6, 2018, General Office of People’s Government of Beijing

Municipality, or the GOPGB, issued the Beijing Municipality’s Catalogue for the Prohibition

and Restriction of Newly Increased Industries (2018 Edition), or the 2018 Catalogue, which is

a revised edition of the catalogue GOPGB issued in 2015. The 2018 Catalogue prohibits new

construction or expansion within Beijing’s municipal boundaries of data centers which are

involved in providing internet data services or information processing and storage support

services, except for cloud computing data centers with PUE lower than 1.4. In addition, new

construction or expansion of data centers which are involved in providing internet data services

or information processing and storage support services with PUE lower than 1.4 is also

prohibited within the boundaries of Beijing’s Dongcheng District, Xicheng District, Chaoyang

District, Haidian District, Fengtai District, Shijingshan District and Tongzhou New Town. On

January 2, 2019, the Shanghai Commission of Economy and Informatization, or the Shanghai

CEI and the Shanghai Development and Reform Commission, or the Shanghai DRC jointly

issued the Guideline Opinion on Coordinated Construction of Internet Data Centers in

Shanghai, pursuant to which the aggregate number of newly increased IDC racks within the

period from 2019 to 2020 in Shanghai should be controlled to no more than 60,000, and the

PUE of newly constructed internet data centers should be at or below 1.3 and reconstructed

internet data centers be at or below 1.4. On April 11, 2019, the Shenzhen DRC published a

Notice on the Relevant Matters of Energy Conservation Examination for Data Centers,

pursuant to which key energy consumption entities (defined as those that consume the

equivalent of more than 5,000 tons of standard coal in energy) should establish an online

supervision system for energy consumption and access to Guangdong’s platform for

supervising such key energy consumption entities. The Notice also specifies that the newly

increased amount of annual comprehensive energy consumption of data centers should be

strictly controlled and the practical replacement amount for newly increased amount of energy

consumption will be supported based on the PUE of the data centers.
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Regulations Related to Information Security and Confidentiality of User Information

Internet activities in China are regulated and restricted by the PRC government and are

subject to penalties under the Decision Regarding the Protection of Internet Security,

promulgated by the SCNPC on December 28, 2000 and amended on August 27, 2009.

The Ministry of Public Security, or the MPS, has promulgated measures that prohibit use

of the internet in ways that, among other things, divulge government secrets or disseminate

socially destabilizing content. The MPS and its local counterparts have authority to supervise

and inspect domestic websites to implement its measures. Internet information service

providers that violate these measures may have their licenses revoked and their websites shut

down.

On June 22, 2007, the MPS, the State Secrecy Administration and other relevant

authorities jointly issued the Administrative Measures for the Hierarchical Protection of

Information Security, which divides information systems into five categories and requires the

operators of information systems ranking above Grade II to file an application with the local

Bureau of Public Security within 30 days of the date of its security protection grade

determination or since its operation.

The PRC government regulates the security and confidentiality of internet users’

information. The Administrative Measures on Internet Information Service promulgated by the

State Council on September 25, 2000 and amended on January 8, 2011, the Regulations on

Technical Measures of Internet Security Protection promulgated by the MPS on December 13,

2005 and the Provisions on Protecting Personal Information of Telecommunication and

Internet Users promulgated by the MIIT on July 16, 2013 set forth strict requirements to

protect personal information of internet users and require internet information service

providers to maintain adequate systems to protect the security of such information. Personal

information collected must be used only in connection with the services provided by the

internet information service provider. Moreover, the Rules for Regulating the Order in the

Market for Internet Information Service which was promulgated by the MIIT on December 29,

2011 and became effective on March 15, 2012 also protect internet users’ personal information

by (i) prohibiting internet information service providers from unauthorized collection,

disclosure or use of their users’ personal information and (ii) requiring internet information

service providers to take measures to safeguard their users’ personal information.

The Cyber Security Law of the People’s Republic of China, or the Cyber Security Law,

which was approved by the SCNPC on November 7, 2016 and became effective on June 1,

2017, which provides certain rules and requirements applicable to network service providers

in China. The Cyber Security Law requires network operators to perform certain functions

related to cyber security protection and strengthening network information management by

taking technical and other necessary measures as required by laws and regulations to safeguard

the operation of networks, effectively addressing network security, preventing illegal and

criminal activities, and maintaining the integrity, confidentiality and usability of network data.

In addition, the Cyber Security Law imposes certain requirements on network operators of
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critical information infrastructure, including that such network operators with operations in the

PRC shall store personal information and important data collected and produced within the

territory of PRC, and shall perform certain security obligations as required under the Cyber

Security Law.

Regulations Related to Leases

According to the Contract Law of the People’s Republic of China promulgated by the

National People’s Congress on March 15, 1999 and became effective on October 1, 1999, the

lease agreement shall be in writing if its term is over six months, and the term of any lease

agreement shall not exceed twenty years. During the lease term, any change of ownership to

the leased property does not affect the validity of the lease contract. The tenant may sub-let the

leased property if it is agreed by the landlord and the lease agreement between the landlord and

the tenant is still valid and binding. When the landlord is to sell a leased housing under a lease

agreement, it shall give the tenant a reasonable advance notice before the sale, and the tenant

has the priority to buy such leased housing on equal conditions. The tenant must pay rent on

time in accordance with the lease contract. In the event of default of rental payment without

reasonable cause, the landlord may ask the tenant to pay within a reasonable period of time,

failing which the landlord may terminate the lease. The landlord has the right to terminate the

lease agreement if the tenant sub-lets the property without consent from the landlord, or causes

loss to the leased properties resulting from its using the property not in compliance with the

usage as stipulated in the lease agreement, or defaults in rental payment after the reasonable

period as required by the landlord, or other circumstances occurs allowing the landlord

terminate the lease agreement under relevant PRC laws and regulations, or otherwise, if the

landlord wishes to terminate the lease before its expiry date, prior consent shall be obtained

from the tenants.

On December 1, 2010, Ministry of Housing and Urban-Rural Development promulgated

the Administrative Measures for Leasing of Commodity Housing, which became effective on

February 1, 2011. According to such measures, the landlords and tenants are required to enter

into lease contracts which should generally contain specified provisions, and the lease contract

should be registered with the relevant construction or property authorities at municipal or

county level within 30 days after its conclusion. If the lease contract is extended or terminated

or if there is any change to the registered items, the landlord and the tenant are required to

effect alteration registration, extension of registration or deregistration with the relevant

construction or property authorities within 30 days after the occurrence of the extension,

termination or alteration.

Regulations Related to Intellectual Property Rights

The State Council and the National Copyright Administration, or the NCAC, have

promulgated various rules and regulations relating to the protection of software in China.

Under these rules and regulations, software owners, licensees and transferees may register their

rights in software with the NCAC or its local branches and obtain software copyright

REGULATIONS

– 375 –



registration certificates. Although such registration is not mandatory under PRC law, software

owners, licensees and transferees are encouraged to go through the registration process to

enjoy the better protections afforded to registered software rights.

The PRC Trademark Law, issued in 1982 and amended in 1993, 2001, 2013 and 2019

respectively, with its implementation rules issued in 2002 and amended in 2014, protects

registered trademarks. The PRC Trademark Office of the State Administration for Industry and

Commerce handles trademark registrations and grants a protection term of ten years to

registered trademarks.

On August 24, 2017, the MIIT replaced the Administrative Measures on China Internet

Domain Names promulgated on November 5, 2004 with the Administration Measures of

Internet Domain Names, which became effective on November 1, 2017. According to these

measures, the MIIT is in charge of the overall administration of domain names in China. The

registration of domain names in PRC is on a “first-apply-first-registration” basis. A domain

name applicant will become the domain name holder upon the completion of the application

procedure.

On March 12, 1984, the SCNPC promulgated the Patent Law, which was amended in

1992, 2000 and 2008 respectively. On June 15, 2001, the State Council promulgated the

Implementation Regulation for the Patent Law, which was amended on December 28, 2002 and

January 9, 2010 respectively. According to these laws and regulations, the State Intellectual

Property Office is responsible for administering patents in the PRC. The Chinese patent system

is premised upon the “first to file” principle, which means that where more than one person

files a patent application for the same invention, a patent will be granted to the person who

filed the application first. To be patentable, invention or utility models must meet three

conditions: novelty, inventiveness and practical applicability. A patent is valid for 20 years in

the case of an invention, and for ten years in the case of utility models and designs. A

third-party user must obtain consent or a proper license from the patent owner in order to use

the patent.

Regulations Related to Employment

On June 29, 2007, the SCNPC, adopted the Labor Contract Law, or the LCL, which

became effective on January 1, 2008 and was amended on December 28, 2012 (which became

effective on July 1, 2013). The LCL requires employers to enter into written contracts with

their employees, restricts the use of temporary workers and aims to give employees long-term

job security.

Pursuant to the LCL, employment contracts lawfully concluded prior to the

implementation of the LCL and continuing as of the date of its implementation will continue

to be performed. Where an employment relationship was established prior to the

implementation of the LCL but no written employment contract was concluded, a contract must

be concluded within one month after the LCL’s implementation.
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According to the Social Insurance Law promulgated by SCNPC which became effective

on July 1, 2011 and was amended on December 29, 2018, the Regulation of Insurance for

Work-Related Injury promulgated by the State Council on April 27, 2003 and amended on

December 20, 2010, the Provisional Measures on Insurance for Maternity of Employees

promulgated by the Ministry of Labor on December 14, 1994, the Regulation of Unemployment

Insurance promulgated by the State Council on January 22, 1999, the Decision of the State

Council on Setting Up Basic Medical Insurance System for Staff Members and Workers in

Cities and Towns promulgated by the State Council on December 14, 1998, and the Interim

Regulation on the Collection and Payment of Social Insurance Premiums promulgated by the

State Council on January 22, 1999 and amended on March, 24, 2019, an employer is required

to contribute the social insurance for its employees in the PRC, including the basic pension

insurance, basic medical insurance, unemployment insurance, maternity insurance and injury

insurance.

Under the Regulations on the Administration of Housing Funds, promulgated by the State

Council on April 3, 1999 and as amended on March 24, 2002 and March 24, 2019, respectively,

an employer is required to make contributions to a housing fund for its employees. Where an

enterprise fails to deposit the housing provident funds within the time limit or underpays the

funds for its employees which is in violation of the aforesaid regulations, the competent

administration authority shall order it to deposit the funds within a time limit, failing in which

the competent administration authority may apply to the people’s court for enforcement.

Regulations Related to Foreign Currency Exchange and Dividend Distribution

Foreign Currency Exchange

The principal regulations governing foreign currency exchange in China are the Foreign

Exchange Administration Regulations, promulgated by the State Council on January 29, 1996

(which became effective on April 1, 1996) as amended on January 14, 1997 and August 1, 2008

(which became effective on August 5, 2008), respectively. Under this regulation, the State does

not restrict the international payment and transfer for current account items, including the

goods and service-related foreign exchange transactions and other current exchange

transactions, but not for capital account items, such as direct investments, loans, capital

transfer and investments in securities, unless the prior approval of the SAFE is obtained and

prior registration with the SAFE is made.

Pursuant to the Administration Rules of the Settlement, Sale and Payment of Foreign

Exchange promulgated on June 20, 1996 by the PBOC, foreign-invested enterprises in China

may purchase or remit foreign currency for settlement of current account transactions without

the approval of the SAFE. Foreign currency transactions under the capital account are still

subject to limitations and require approvals from, or registration with, the SAFE and other

relevant PRC governmental authorities.
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In addition, the Notice of the General Affairs Department of SAFE on The Relevant

Operation Issues Concerning the Improvement of the Administration of Payment and

Settlement of Foreign Currency Capital of Foreign-invested Enterprises, or Circular 142,

which was promulgated on August 29, 2008 by SAFE, regulates the conversion by

foreign-invested enterprises of foreign currency into Renminbi by restricting how the

converted Renminbi may be used. Circular 142 requires that Renminbi converted from the

foreign currency-denominated capital of a foreign-invested enterprise may only be used for

purposes within the business scope approved by the relevant government authority and may not

be used to make equity investments in PRC, unless specifically provided otherwise. The SAFE

further strengthened its oversight over the flow and use of Renminbi funds converted from the

foreign currency-denominated capital of a foreign-invested enterprise. The use of such

Renminbi may not be changed without approval from the SAFE, and may not be used to repay

Renminbi loans if the proceeds of such loans have not yet been used. Any violation of Circular

142 may result in severe penalties, including substantial fines.

On November 19, 2012, SAFE promulgated the Circular of Further Improving and

Adjusting Foreign Exchange Administration Policies on Foreign Direct Investment, which

substantially amends and simplifies the current foreign exchange procedure and became

partially invalid according to the Circular on Repealing and Invalidating Five Normative

Documents Concerning Administration of Foreign Exchange and some Articles of Seven

Normative Documents Concerning Administration of Foreign Exchange promulgate by the

SAFE on December 30, 2019, or Circular on Repealing and Invalidating. Pursuant to this

circular, the opening of various special purpose foreign exchange accounts, such as

pre-establishment expenses accounts, foreign exchange capital accounts and guarantee

accounts, the reinvestment of Renminbi proceeds by foreign investors in the PRC, and

remittance of foreign exchange profits and dividends by a foreign-invested enterprise to its

foreign shareholders no longer require the approval or verification of SAFE, and multiple

capital accounts for the same entity may be opened in different provinces, which was not

possible previously. In addition, SAFE promulgated the Circular on Printing and Distributing

the Provisions on Foreign Exchange Administration over Domestic Direct Investment by

Foreign Investors and the Supporting Documents in May 2013, or Circular 21, which specifies

that the administration by SAFE or its local branches over direct investment by foreign

investors in the PRC shall be conducted by way of registration and banks shall process foreign

exchange business relating to the direct investment in the PRC based on the registration

information provided by SAFE and its branches. Circular 21 was partially invalid according to

Circular on Repealing and Invalidating.

In July 2014, SAFE decided to further reform the foreign exchange administration system

in order to satisfy and facilitate the business and capital operations of foreign invested

enterprises, and issued the Circular on the Relevant Issues Concerning the Launch of

Reforming Trial of the Administration Model of the Settlement of Foreign Currency Capital of

Foreign-Invested Enterprises in Certain Areas, or Circular 36, on July 4, 2014 (which became
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effective on August 4, 2014). This circular suspends the application of Circular 142 in certain

areas and allows a foreign-invested enterprise registered in such areas to use the Renminbi

capital converted from foreign currency registered capital for equity investments within the

PRC.

On March 30, 2015, SAFE released the Notice on the Reform of the Management Method

for the Settlement of Foreign Exchange Capital of Foreign-invested Enterprises, or Circular

19, which made certain adjustments to some regulatory requirements on the settlement of

foreign exchange capital of foreign-invested enterprises, lifted some foreign exchange

restrictions under Circular 142, and annulled Circular 142 and Circular 36. However, Circular

19 continues to, prohibit foreign-invested enterprises from, among other things, using

Renminbi fund converted from its foreign exchange capitals for expenditure beyond its

business scope, providing entrusted loans or repaying loans between non-financial enterprises.

Circular 19 was partially invalid according to Circular on Repealing and Invalidating.

On June 9, 2016, SAFE issued the Circular of the State Administration of Foreign

Exchange on Reforming and Regulating Policies on the Control over Foreign Exchange

Settlement of Capital Accounts, or Circular 16, which took effect on the same day. Compared

to Circular 19, Circular 16 not only provides that, in addition to foreign exchange capital,

foreign debt funds and proceeds remitted from foreign listings should also be subject to the

discretional foreign exchange settlement, but also lifted the restriction, that foreign exchange

capital under the capital accounts and the corresponding Renminbi capital obtained from

foreign exchange settlement should not be used for repaying the inter-enterprise borrowings

(including advances by the third party) or repaying the bank loans in Renminbi that have been

sub-lent to the third party.

On January 26, 2017, SAFE promulgated the Circular on Further Improving Reform of

Foreign Exchange Administration and Optimizing Genuineness and Compliance Verification,

or Circular 3, which stipulates several capital control measures with respect to the outbound

remittance of profit from domestic entities to offshore entities, including (i) under the principle

of genuine transactions, banks shall check board resolutions regarding profit distribution,

original copies of tax filing records and audited financial statements; and (ii) domestic entities

shall hold income to account for previous years’ losses before remitting any profits. Moreover,

pursuant to Circular 3, domestic entities shall make detailed explanations of their sources of

capital and utilization arrangements, and provide board resolutions, contracts and other proof

when completing the registration procedures in connection with any outbound investments.

On October 23, 2019, the SAFE promulgated the Notice for Further Advancing the

Facilitation of Cross-border Trade and Investment, or Circular 28, which in principle, among

other things, allows all foreign-invested companies to use Renminbi converted from foreign

currency-denominated capital for equity investments in China, as long as the equity investment

is genuine, does not violate applicable laws, and complies with the Negative List (2020) on

foreign investment.
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On April 10, 2020, SAFE promulgated the Circular on Optimizing Administration of

Foreign Exchange to Support the Development of Foreign-related Business, or Circular 8.

According to Circular 8, eligible enterprises are allowed to make domestic payments by using

their registered capitals, foreign debts and financings from overseas listing, with no need to

provide evidentiary materials concerning authenticity of each of such funds for banks in

advance, provided that their funds usage shall be authentic and in line with the currently

effective administrative regulations on the use of funds under capital accounts. The concerned

banks may conduct random examination in accordance with the relevant requirements, in

which case the certain evidentiary materials concerning authenticity of such funds may be

required to be provided.

Circular 37

On July 4, 2014, SAFE promulgated the Circular on Relevant Issues Concerning Foreign

Exchange Control on Domestic Residents’ Offshore Investment and Financing and Roundtrip

Investment through Special Purpose Vehicles, or Circular 37, which replaced the former

circular commonly known as Circular 75 promulgated by SAFE on October 21, 2005. Circular

37 requires PRC residents to register with local branches of SAFE in connection with their

direct establishment or indirect control of an offshore entity, for the purpose of overseas

investment and financing, with such PRC residents’ legally owned assets or equity interests in

domestic enterprises or offshore assets or interests, referred to in Circular 37 as a “special

purpose vehicle.” Circular 37 further requires amendment to the registration in the event of any

significant changes with respect to the special purpose vehicle, such as increase or decrease of

capital contributed by PRC individuals, share transfer or exchange, merger, division or other

material event. In the event that a PRC shareholder holding interests in a special purpose

vehicle fails to fulfill the required SAFE registration, the PRC subsidiaries of that special

purpose vehicle may be prohibited from making profit distributions to the offshore parent and

from carrying out subsequent cross-border foreign exchange activities, and the special purpose

vehicle may be restricted in its ability to contribute additional capital into its PRC subsidiary.

Furthermore, failure to comply with the various SAFE registration requirements described

above could result in liability under PRC law for evasion of foreign exchange controls.

On February 13, 2015, SAFE released the Notice on Further Simplifying and Improving

Policies for the Foreign Exchange Administration of Direct Investment, or Circular 13 (which

became effective on June 1, 2015), which has amended Circular 37 by requiring PRC residents

or entities to register with qualified banks rather than SAFE or its local branch in connection

with their establishment or control of an offshore entity established for the purpose of overseas

investment or financing. Circular 13 was partially invalid according to Circular on Repealing

and Invalidating.
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Share Option Rules

Under the Administration Measures on Individual Foreign Exchange Control issued by

the PBOC on December 25, 2006 (which became effective on February 1, 2007), all foreign

exchange matters involved in employee share ownership plans and share option plans in which

PRC citizens participate require approval from SAFE or its authorized branch. Pursuant to

Circular 37, PRC residents who participate in share incentive plans in overseas non-publicly-

listed companies may submit applications to SAFE or its local branches for the foreign

exchange registration with respect to offshore special purpose companies. In addition, under

the Notices on Issues concerning the Foreign Exchange Administration for Domestic

Individuals Participating in Share Incentive Plans of Overseas Publicly-Listed Companies

issued by SAFE on February 15, 2012, or the Share Option Rules, PRC residents who are

granted shares or share options by companies listed on overseas stock exchanges under share

incentive plans are required to (i) register with SAFE or its local branches, (ii) retain a

qualified PRC agent, which may be a PRC subsidiary of the overseas listed company or another

qualified institution selected by the PRC subsidiary, to conduct the SAFE registration and other

procedures with respect to the share incentive plans on behalf of the participants, and (iii)

retain an overseas institution to handle matters in connection with their exercise of share

options, purchase and sale of shares or interests and funds transfers.

Dividend Distribution

The principal regulations governing the distribution of dividends paid by wholly

foreign-owned enterprises include the PRC Company Law, the 2019 PRC Foreign Investment

Law and Regulations on Implementing the 2019 PRC Foreign Investment Law. Under these

regulations, wholly foreign-owned enterprises in China may pay dividends only out of their

accumulated profits, if any, as determined in accordance with PRC accounting standards and

regulations. In addition, a wholly foreign-owned enterprise in China is required to set aside at

least 10% of its after-tax profit based on PRC accounting standards each year to its general

reserves until its cumulative total reserve funds reaches 50% of its registered capital. These

reserve funds, however, may not be distributed as cash dividends.

Regulations Related to Taxation

Enterprise Income Tax

Prior to January 1, 2008, according to the Provisional Regulations of the People’s

Republic of China on Enterprises Income Tax promulgated by the State Council on December

13, 1993 and the Income Tax Law of the People’s Republic of China for Enterprises with

Foreign Investment and Foreign Enterprises promulgated by the National People’s Congress

on April 9, 1991, entities established in the PRC were generally subject to a 30% national and

3% local enterprise income tax rate. Various preferential tax treatments promulgated by PRC

tax authorities were available to foreign-invested enterprises.
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In March 2007, the National People’s Congress enacted the Enterprise Income Tax Law,

which was amended in February 2017 and December 2018 respectively, and in December 2007

the State Council promulgated the Implementing Rules of the Enterprise Income Tax Law, or

the Implementing Rules, which was amended in April 2019, both of which became effective on

January 1, 2008. The Enterprise Income Tax Law (i) reduces the top rate of enterprise income

tax from 33% to a uniform 25% rate applicable to both foreign-invested enterprises and

domestic enterprises and eliminates many of the preferential tax policies afforded to foreign

investors, (ii) permits companies to continue to enjoy their existing tax incentives, subject to

certain transitional phase-out rules and (iii) introduces new tax incentives, subject to various

qualification criteria.

The Enterprise Income Tax Law also provides that enterprises organized under the laws

of jurisdictions outside China with their “de facto management bodies” located within China

may be considered PRC resident enterprises and therefore be subject to PRC enterprise income

tax at the rate of 25% on their worldwide income. The Implementing Rules further define the

term “de facto management body” as the management body that exercises substantial and

overall management and control over the production and operations, personnel, accounts and

properties of an enterprise. If an enterprise organized under the laws of jurisdiction outside

China is considered a PRC resident enterprise for PRC enterprise income tax purposes, a

number of unfavorable PRC tax consequences could follow. First, it would be subject to the

PRC enterprise income tax at the rate of 25% on its worldwide income. Second, a 10%

withholding tax would be imposed on dividends it pays to its non-PRC enterprise shareholders

and with respect to gains derived by its non-PRC enterprise shareholders from transfer of its

shares.

Prior to January 1, 2008, according to the Income Tax Law of the People’s Republic of

China for Enterprises with Foreign Investment and Foreign Enterprises promulgated by the

National People’s Congress on April 9, 1991 dividends payable to foreign investors derived by

foreign enterprises from business operations in China were exempted from PRC enterprise

income tax. However, such exemption was revoked by the Enterprise Income Tax Law and

dividends generated after January 1, 2008 and payable by a foreign-invested enterprise in

China to its foreign enterprise investors are subject to a 10% withholding tax, unless any such

foreign investor’s jurisdiction of incorporation has a tax treaty with China that provides for a

preferential withholding arrangement. Pursuant to the Notice of the State Administration of

Taxation on Negotiated Reduction of Dividends and Interest Rates, which was issued by the

STA on January 29, 2008 and supplemented and revised on February 29, 2008, and the

Arrangement between Mainland China and the Hong Kong Special Administrative Region for

the Avoidance of Double Taxation and Prevention of Fiscal Evasion with Respect to Taxes on

Income, which became effective on December 8, 2006 and applies to income derived in any

year of assessment commencing on or after April 1, 2007 in Hong Kong and in any year

commencing on or after January 1, 2007 in the PRC, such withholding tax rate may be lowered

to 5% if a Hong Kong enterprise is deemed the beneficial owner of any dividend paid by a PRC

subsidiary by PRC tax authorities and holds at least 25% of the equity interest in that particular

PRC subsidiary at all times within the 12-month period immediately before distribution of the

dividends. Furthermore, according to the Circular on Several Questions regarding the
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“beneficial owner” in Tax Treaties, which was issued by the STA on February 3, 2018 and

became effective on April 1, 2018, when determining an applicant’s status as a “beneficial

owner” regarding tax treatments in connection with dividends, interest or royalties in the tax

treaties, several factors, including without limitation, whether the applicant is obligated to pay

more than 50% of his or her income in twelve months to residents in other countries or regions,

whether the business operated by the applicant constitutes actual business activities, and

whether the country or region which is a counterparty to the tax treaty does not levy any tax,

grants tax exemption on relevant income, or levies tax at an extremely low rate, will be taken

into account. Such factors will be analyzed according to the actual circumstances of each

specific case. This circular further provides that applicants who intend to prove his or her status

as a “beneficial owner” shall submit relevant documents to the relevant tax bureau according

to the Announcement on Issuing the Measures for the Administration of Non-Resident

Taxpayers’ Enjoyment of the Treatment under Agreements issued by the STA on October 14,

2019.

Value-Added Tax and Business Tax

Pursuant to Provisional Regulations of the People’s Republic of China on Business Tax

promulgated by the State Council on December 13, 1993 and annulled on November 19, 2017,

any entity or individual conducting business in the service industry is generally required to pay

a business tax at the rate of 5% on the revenues generated from providing such services.

However, if the services provided are related to technology development and transfer, such

business tax may be exempted subject to approval by the relevant tax authorities.

Whereas, pursuant to the Provisional Regulations on Value-Added Tax of the PRC and its

implementation regulations, unless otherwise specified by relevant laws and regulations, any

entity or individual engaged in the sales of goods, provision of processing, repairs and

replacement services, sales of services, intangible assets and real properties, and importation

of goods are generally required to pay a value-added tax, or VAT.

In November 2011, the MOF and the STA promulgated the Pilot Plan for Imposition of

Value-Added Tax to Replace Business Tax. In March 2016, the MOF and the STA further

promulgated the Notice on Fully Promoting the Pilot Plan for Replacing Business Tax by

Value-Added Tax, which became effective on May 1, 2016. Pursuant to the pilot plan and

relevant notices, VAT is generally imposed in the modern service industries, including the

VATS, on a nationwide basis. VAT of a rate of 6% applies to revenue derived from the provision

of some modern services. Unlike business tax, a taxpayer is allowed to offset the qualified

input VAT paid on taxable purchases against the output VAT chargeable on the modern services

provided.

In April 2018, the MOF and the STA jointly promulgated the Circular of the Ministry of

Finance and the State Administration of Taxation on Adjustment of Value-Added Tax Rates, or

Circular 32, according to which (i) for VAT taxable sales acts or importation of goods

originally subject to value-added tax rates of 17% and 11%, respectively, such tax rates shall

be adjusted to 16% and 10%, respectively; (ii) for purchase of agricultural products originally
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subject to deduction rate of 11%, such deduction rate shall be adjusted to 10%; (iii) for

purchase of agricultural products for the purpose of production and sales or consigned

processing of goods subject to tax rate of 16%, such tax shall be calculated at a deduction rate

of 12%; (iv) for exported goods originally subject to tax rate of 17% and export tax refund rate

of 17%, the export tax refund rate shall be adjusted to 16%; and (v) for exported goods and

cross-border taxable acts originally subject to tax rate of 11% and export tax refund rate of

11%, the export tax refund rate shall be adjusted to 10%. Circular 32 became effective on May

1, 2018 and shall supersede existing provisions which are inconsistent with Circular 32.

In March 2019, the MOF, the STA and General Administration of Customs jointly

promulgated the Announcement on Policies for Deepening the VAT Reform, or Circular 39,

according to which (i) for VAT taxable sales acts or importation of goods originally subject to

value-added tax rates of 16% and 10% respectively, such tax rates shall be adjusted to 13% and

9%, respectively; (ii) for purchase of agricultural products originally subject to deduction rate

of 10%, such deduction rate shall be adjusted to 9%; (iii) for purchase of agricultural products

for the purpose of production and sales or consigned processing of goods subject to tax rate of

13%, such tax shall be calculated at the deduction rate of 10%; (iv) for exported goods

originally subject to tax rate of 16% and export tax refund rate of 16%, the export tax refund

rate shall be adjusted to 13%; and (v) for exported goods and cross-border taxable acts

originally subject to tax rate of 10% and export tax refund rate of 10%, the export tax refund

rate shall be adjusted to 9%. Circular 39 became effective on April 1, 2019 and shall supersede

existing provisions which are inconsistent with Circular 39.

Regulations Related to M&A and Overseas Listings

On August 8, 2006, six PRC regulatory agencies, including the MOFCOM, the SASAC,

the STA, the SAIC, the CSRC, and the SAFE, jointly issued the Regulations on Mergers and

Acquisitions of Domestic Enterprises by Foreign Investors, or the M&A Rules, which became

effective on September 8, 2006 and was amended on June 22, 2009. The M&A Rules, among

other things, require that (i) PRC entities or individuals obtain MOFCOM approval before they

establish or control a special purpose vehicle, or SPV, overseas, provided that they intend to

use the SPV to acquire their equity interests in a PRC company at the consideration of newly

issued share of the SPV, or Share Swap, and list their equity interests in the PRC company

overseas by listing the SPV in an overseas market; (ii) the SPV obtains MOFCOM’s approval

before it acquires the equity interests held by the PRC entities or PRC individual in the PRC

company by Share Swap; and (iii) the SPV obtains CSRC approval before it lists overseas.
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